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Executive Records
This Records Advice is to advise agencies on the management of Executive Records and should be read in conjunction with the ACT Government Cabinet Handbook.  
Part 2 of the Territory Records Act 2002 is about the Management and Care of Records.  This part of the Act ensures that all records, created by Territory agencies to which the Act applies, are appropriately managed.  Section 9 of the Act deals with the records of the Executive.
In the ACT, the term Executive is used to cover that area of the ACT Government that in other jurisdictions, is covered by the Executive Council and Cabinet as separate bodies.  It is for this reason that the records of the Executive will include Cabinet records and also some other records.  
The membership of the Australian Capital Territory Executive is defined in the Australian Capital Territory (Self-Government) Act 1988 (C’th).  Section 39(1) of the Act states:
(1) 	The members of the Executive are the Chief Minister and such other Ministers as are appointed by the Chief Minister.
In defining what is a record of the Executive the Territory Records Act 2002 states:
9	Meaning of record of an agency etc
	(1)	For this Act, a record of the Executive—
(a)	is a record under the Executive’s control or that it is entitled to control, kept as a record of its activities; and
(b)	includes a record created or received by a Minister as a member of the Executive; but
(c)	does not include a record—
	(i)	relating to the Minister’s personal or political activities; or
	(ii)	created or received by the Minister only in the Minister’s capacity as a member of the Legislative Assembly.
	(2)	For this Act, a record of an agency other than the Executive is a territory record under the agency’s control or to which it is entitled to control.
Under this section, all records created or received by a Minister (whether in their capacity as a member of the Executive or otherwise), other than those related to a Minister's personal or political activities or in their capacity as a member of the Legislative Assembly, becomes a record of the Executive.  This includes, for example, all Briefings, Minutes, Correspondence prepared for or by Ministers and all records relating to the functions of Cabinet.
Specific recognition is given in Section 9 (1)(c) (i)and (ii) to those records which, in the normal course of business, are likely to be found in a Minister’s Office and which are specifically excluded from the Territory Records Act 2002.  The responsibility for these records remains solely with the Minister.
The management of the records of the Cabinet in the ACT is covered in the Cabinet Handbook.  As well as the Territory Records Act 2002, access to these records was also covered by the Executive Documents Release Act 2001.  The provisions of the Executive Documents Release Act 2001 were incorporated into the Territory Records Act 2002 when amended in 2010.  Under the Part 3A of the Territory Records Act 2002 - Executive records – access and release, an Executive record is a record that is a record formally submitted by a Minister to a meeting of the Executive (otherwise referred to as Cabinet) and/or the official record of a meeting of the Executive. Accessible Executive records are those which have reached their earliest release day - that is the next Canberra Day after the end of 10 years after the record’s submission day. Accordingly, under the Act, at Canberra Day each year, Executive records created more than 10 years before that day become accessible.
Certain records created by the originating agency for presentation to Cabinet will need to be captured by that agency.  This includes all records created as part of the development of a Cabinet Submission, including: draft Cabinet Submissions; related briefings; consultation material (both internal and external); attachments to Cabinet Submissions; and any other material relating to the development, finalisation or consideration of a Cabinet Submission.  For these records, the originating agency is responsible for capturing and preserving the records.  
There are circumstances, where a Minister, although still a member of the Executive has responsibilities acting individually rather than collectively through the Cabinet.  This may be where the Minister has responsibilities under a particular piece of legislation, for example, the Environment Protection Act 1997.  It may also be where advice is provided by an agency to the Minister on a course of action that the Minister may wish to undertake.  In the majority of these cases, while the records created as part of the process can be identified as Executive records under the Territory Records Act 2002, the recommendations and advice that they contain have been initiated by the agency.
In these cases it is important that the agency has a complete record of the advice provided to a Minister.  It is likely that over time, the record created and captured by the agency will be the record that is preserved and to which the Territory Records Act 2002 continues to apply.  It is therefore essential that an agency anticipates its responsibilities in managing these records and makes specific reference to them in their agency Records Management Program.  This type of material could include Briefing material, Correspondence, Speeches, Invitations, Instruments and Media Releases.  
While the Cabinet Handbook details the procedures to be undertaken with the retention and destruction of Cabinet records, the only authority to actually destroy those records is contained in the various Records Disposal Schedules established under provisions of the Territory Records Act 2002.  

