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How a Section 28 declaration is made.
This Records Advice explains the steps undertaken to exempt records from public access under Section 28 of the Territory Records Act 2002.
	The agency Records Management Program must nominate who is authorised to submit s28 declaration applications to the Director of Territory Records; it is usually the agency records manager.
	The records manager completes the Application to close records under Section 28 of the Territory Records Act 2002 form. The form describes a record, or class or records that contains documents, or a document, that should be exempt from public access because one or more of the relevant clauses of the Freedom of Information Act 1989 applies to it. See Records Advice No.10 Application to close a record or class of records under Section 28 of the Territory Records Act 2002.

The form is sent to the Director of Territory Records, because only the Director can declare a record to be exempt from public access under the Territory Records Act 2002.
	The Director of Territory Records may then declare the record exempt from public access under section 28 of the Territory Records Act 2002 (TRA). 
	Under the Act, agencies are required to keep a Register of records to which a section 28 declaration has been applied. The Register is to enable agencies to keep track of records which have been exempted from public access. 
The register must include:
	sufficient detail to identify the records that have been exempted;
	a copy of, or reference to, the Director of Territory Records’ declaration exempting the records from public access;

the date of the decision; and
the date the declaration was last reviewed, or is to be reviewed.
When seeking exemptions from public access, agencies must provide sufficient information to enable the Director to make an informed decision about the records. 
This will include:
	sufficient descriptive information to identify the records or group of records, their content and the government  function and activities to which they relate;
	an assessment of how the exemption category relates to the records in question;

an opportunity for the Director to inspect the records or a sample of the records as required; and
any other available information which may help the Director to make a decision about access to the records.
Provided sufficient information accompanies the application to close records to public access, the Director of Territory Records will endeavour to respond to requests within 30 days.
The exemption clauses from the FOI Act utilised in the TRA are:
	section 34 (1) (Documents affecting relations with Commonwealth and States);
	section 37 (Documents affecting enforcement of the law and protection of public safety);
	section 41 (Documents affecting personal privacy);
	section 42 (Documents subject to legal professional privilege);
	section 46 (Documents disclosure of which would be contempt of Legislative Assembly or a court).

In the interests of applying consistency across agencies, standard exemptions based on the Territory Administrative Records Disposal Schedule (TARDiS) are included on the Section 28 declaration request form. These exemptions are:
Compensation – Cases
Financial management – Salaries
Personnel – Cases
Personnel – Salaries
Agencies must consider section 28 declarations in a proactive fashion, rather than in reaction to a request from the public for access to records. Records likely to be sensitive for more than 20 years and therefore needing protection under section 28 can often be identified at the point of making or during the appraisal process. Agencies are encouraged to seek section 28 declarations early in the record’s existence.

